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CLOSHSTO AEQTJMENr 



DOUGLAS CAMPBELL, Esq., 

IN REGARD TO THE TITLE OF THE TEXAS AND PACIFIC 

RAILWAY COMPANY TO THE PROPERTY OF 

THE MEMPHIS, EL PASO AND PACIFIC 

RAILROAD COMPANY, 

Before the Judiciary Committee of the House of Representatives. 

April 24, 1878. 



Mr. Chairman and Gentlemen of the Committee : 

Before proceeding to a discussion of the legal questions 
raised by my opponents, I desire to correct a strange mis- 
statement of facts made by Governor Brown, one of the 
counsel for the Texas and Pacific Railway Company. He 
asserted that hia company has now in its possession 
$4,928,000 of the land-grant bonds of the Memphis and 
El Paso Company; and that, aside from these, there are 
not to exceed $100,000 outstanding — about two per cent, of 
the whole issue. 

In answer to this statement, I desire to read a letter ad- 
dressed to me by the Marquis do Chambrun, the solicitor 
for the French legation in this country, which he has asked 
me to luy before your Committee: 

New York, April IS, 1878. 
Dooglas Campbell, Esq., New York : 

Dear Sir : If I am correctly informed, Gov. Brown's state- 
ment in regard to the present ownership of the $5,400,000 
(in round numbers) of the Memphis and El Paso land-grant 
bonds shows that he was misinformed; and inasmuch as I 



have not made yet an:<«)plica£ion to the House Committee 
on Judiciary ta-he'.FeartT-in this case, I beg you to correct 
the wrongiiiripresstoh which may have resulted from Mr. 
B rp wn-js'-sfcatemen t. 

..-,'. To-day, the French land-grant bonds of the Memphis and 

Y.'JEh Paso are owned as follows : 

■ 1st. The Texas and Pacific, according to the figures fur- 

nished by Mr. Gray, and by Wm. Butler Duncan, trustee, 
holds $4,075,000 bonds, •which have been exchanged for 
lands, at the rate of thirteen acres for each one hundred 

f dollars bond, according to the contract made in June, 
1873, between Mr. John A. C. Gray and the Texas and 
Pacific Railway Company. 

2d. Seven hundred and twenty-five thousand dollars of 
land-grant honds which are organized as a civil society 
under the lawB of France, and are this day in trust with 
Riggs & Co., of this city, or temporarily deposited with 
the clerk of the court in France, with a view to law suits 
pending there ; $712,000 of these bonds have received 
eleven per cent, in cash, and have released Mr. Gray and 
Judge Fancher from further liability, reserving all their 
other rights. Of their claims against the Texas and Pa- 
cific Railway, I reserve the right to speak hereafter. It is 
enough to say, at present, that they are not in the posses- 
sion of the Texas and Pacific. 

3d. Eighteen land-grant bondholders, with bonds amount- 
ing to at least $75,000— more probably to $90,000— who 
were formerly represented in this country by Colonel Blan- 
ton Duncan, of Kentucky, and whose power of attorney, 
if I am well informed, baa already been given to you, or is 
on its way here. I have nothing to do with those bonds, 
but I know that they have received nothing, either in land 
or in money. 

4th. The Rouen and Berthault bonds, and also some 
others which are acting with Mr. Rouen — the amount of 
said bonds may be estimated at about $32,000 — I under- 
stand that you hold also powers of attorney from them. 

5th. What is called the Andricux bondholders — they are 
nine together- — the amount of said bonds being about the 
same as in the preceding item — (though I cannot make a 
positive statement about it). 

As for the bonds that have been exchanged for laud, I 
know positively that, in a great many instances, land in. 
Texas was accepted only because no other option was left, 
and tbatj thus placed between a complete loss and the 



ownership of lands in Texas, French bondholders were 
driven to this last alternative. 

But if any one could imagine that, in so purchasing the 
land-grant bonds of the Memphis and El Paso, the Texas 
and Pacific has wiped out the dark cloud left hanging over 
the American credit by the transactions of General John C. 
Fremont, he would be deeply mistaken ; and in support of 
this statement let me quote a few words from a decision of the 
court of Paris in this very case against Fremont and others : 

" Whereas the value of lands offered to the bondholders 
in exchange for their bonds, and in accordance with the 
terms of the contract of the 12th of June, 1873, between 
Gray (as representing the bondholders) and the Texas and 
Pacific Railway Company, cannot be at present estimated 
safely ; that the last word of Gray himself, in his own 
handwriting, addressed to his counsel on the 13th of May, 
1876, is that it will not be before an indefinite period of 
time that it will be possible to determine the actual value 
of said lands ; that there is there but a basis too uncertain 
to make it figure in the determination of the damages to be 
awarded." * * * (Judgment of the 21st of April, 1877.) 

And, again, I will state that last fall, while I was in Paris, 
I heard that there was there a limited market for the sale 
of those lands so exchanged for bonds ; and I was informed 
that in that market a certificate for thirteen acres of land in 
Texas brought from four to five dollars. I am sorry to 
say that on inquiry I found that the largest purchaser was 
the late agent of the receiver of the Memphis and El Paso 
Railroad Company, who had acted in that capacity to the 
day said receiver closed his office in Paris. 

Last fall, Mr. John A. C. Gray himself was in Paris, 
and he understood very well that something else had to be 
done to obtain at last a fair basis of compensation for the 
French bondholders— those who had exchanged their bonds 
for land as well as those who had declined to do so. Earn- 
est conversations took place between interested parties aud 
IMr. John A. C. Gray, about the probable course that legis- 
lation would take in Washington during the coming win- 
ter. A measure of relief was so devised and accepted as 
satisfactory, it was based on an amendment to be made to 
the Texas and Pacific bill, now pending, securing a cash 
payment of fifty cents to all the French bondholders, 
whether they had accepted land or not. As late as on the- 
28th of December, 1877, Mr. Gray, then in New York, 






wrote me a letter to Washington about it, in which he said : 
"I have such arrangement as I spoke to you of, which I 
regard as entirely safe and satisfactory." Almost next 
thing I heard about Mr. Gray was that he had left for 
Europe, thus leaving unprotected interests which he had 
undertaken to protect. 

I can state'here, in conclusion, that, outside the holders 
of land certificates you represent before the Committee, you 
can say that, if there had been time enough, you would 
to-day represent all the bona-fide holders of said certificates 
now in France. 

Very truly yours, 

CHAMBRUN, 
Solicitor of the French Legation and Attorney for French Bondholders. 

Since receiving this letter, I have been shown a telegram 
from Paris, stating that powers of attorney are being rapidly 
collected, ancj that a number of them are on the way here 
now. This interest, I think, gives me a sufficient standing 
before the Committee, in addition to which I also represent a 
number of outstanding construction bonds, held by bona-fide 
purchasers, on which nothing has ever been paid. 

The gentleman stated that all the opposition to the bill of 
his company came from a rival corporation, and he suggest- 
ed, although he did not make the open charge, that I was 
here in the interest of some person or party other than my 
avowed clients. 

This I deny, in the strongest manner possible. I repre- 
sent no person or corporation, except these bondholders. I 
know no persons to this controversy, except my clients and 
those who hold their property. As for the rival corporation , 
I know none of its officers or agents ; have never had any 
communication with them, directly or indirectly ; and I am 
not aware that they even know of the existence of these pro- 
ceedings. 

Another word, and I am done with answering these pre- 
liminary objections. It has been said here that the land- 
grant mortgages only cover the land lying along 300 miles 
of the road ; and it has been argued that the holders of these 
bonds have no right or claim upon the franchise or other prop- 
erty of the Memphis and El Paso Company. This is not cor- 






rect. They are creditors of the company, and are the only 
creditors. Their bonds have matured. Under the laws of 
Texas, the whole franchise is subject to the claim of the cred- 
itors. (Sec. 4912, Paschal's Digest.) If, therefore, the corpo- 
ration is still in existence, if the proceed! ngs are void by which 
it has been attempted to transfer its property to the Texas 
and Pacific, my clients have rights to all this property which 
cannot he ignored. This I attempted to explain in my 
former argument, and to that I ask attention. 

Mr. Culberson read the section referred to in Paschal's 
Digest. That is the general law of the State. 

Mr. Frye : Is there any limitation there on the life of it ? 

Mr. Campbell: I will state that I believe there is not. 

Mr. Lynde: Do yon claim that constitutes a lien? 

Mr. Campbell: I claim that it constitutes a right which 
we have. 

Mr. Fryg: A right which cannot be voided by a bona- 
fide sale? 

Mr. Campbell: I would not state that. But I will show, 
as I proceed in my argument, that there has been no bona- 
fide sale here, and I do not understand it has been claimed, 
in the argument, that there lias been. 

Gov. Brown: Yes, we do. We claim it was an abso- 
lute, bona-fide sale. 

Mr. Campbell : I have heard nothing said on that subject. 

Gov. Brown, in answer to my argument, made some 
few days ago, started out with the assertion that the fran- 
chise of the Memphis and El Paso was a matter of small 
importance; that its possession by the Texas and Pacific 
was of little moment, and that, on that account, he would 
not discuss at any length the judicial proceedings by which 
it was acquired. He then, however, did proceed to discuss 
them, and was followed by Mr. Davenport, the special coun- 
of Mr. Gray, who has acted for that gentleman since his 
first connection with the Memphis and El Paso. 

Before I close, I shall have something to say upon that 
branch of the subject, but shall now endeavor to answer the 
propositions advanced by Gov. Brown and Major Turner, 



regarding the right of the Texas and Pacific to build a road 
from Fort Worth to El Paso, regardless of the franchise of 
the Memphis and El Paso Company. 

The Texas and Pacific Railway Company is a corporation 
created by the United States. Its charter was passed by 
Congress in 1871, and amended in 1872. By the sixth sec- 
tion of the original act of incorporation, passed in 1871, it 
was authorized to purchase the franchises of, or to consoli- 
date with, any railroad company or companies theretofore in* 
corporated by congressional, State, or Territorial authority, 
on the route prescribed by its first sectiou — that is, from 
Marshall to El Paso, in Texas, and thence through New 
Mexico, Arizona, and California to San Diego, on the 
Pacific Coast. 

The Texas and Pacific makes no claim here to build its 
road through the State of Texas by virtue of permission 
from Congress, but asserts that, in accordance with the 
provisions of its charter, it has purchased the franchises of 
two corporations, besides the Memphis and El Paso, char- 
tered by the Legislature of Texas for the construction of a 
railroad across that State ; that it has, by virtue of a State 
law, consolidated with these companies, and that under 
such franchises it now has the right to build its road from 
Forth Worth to El Paso. 

If this is so, it is a matter of small moment whether the 
line of its road is laid out on the original surveys of the 
Memphis and El Paso or not, and I shall not discuss that 
question of fact. I may, however, be allowed to say that 
my former statement upon that subject was based on the 
assertion of the officers of the Memphis and El Paso, and of 
Texas engineers fully acquainted with the railroads of that 
State. 

The two corporations, the franchises of which, it is 
claimed, authorize the Texas and Pacific to construct its 
road from Fort Worth to El Paso, are the Southern Pacific, 
chartered under the name of the Texas Western Railroad 
Company, in 1852, and the Southern Transcontinental 
Railroad Company, chartered in 1870. 



In the view which I take of the law of this case, it is un- 
necessary to discuss the original charters of these corpora- 
tions, for the act of the Texas Legislature dated May 2d, 
1873, was, by its terms, a substitute for all the former legis- 
lation upon the subject. 

This act was passed after the purchase (or alleged pur- 
chase) of these two roads by the Texas and Pacific. It was 
passed to define the rights and duties of the Texas and Pa- 
cific as successor to, and assignee of, the Southern Pacific 
and Southern Transcontinental railroads, and was, in fact, 
a new charter. 

By its ninth section, its grants, donations, and reserva- 
tions were to take the place of all former grants, and the 
road thenceforth was to be subject to the general railroad 
law of the State. 

By the eleventh section, it was provided that the Texas 
and Pacific, by its board of directors, should, within fifteen 
days after the approval of the act, signify its acceptance or 
rejection of the terms and conditions of the act, and within 
thirty days file a formal acceptance or rejection of the same 
with the Secretary of State. 

By the twelfth section, all laws and parts of laws in con- 
flict or inconsistent with the terms and provisions of the act 



As the company has claimed under this act, we assume 
that it accepted its condition. By such acceptance it became 
a contract, and it wiped out all former charters and grants 
to the Southern Pacific and Southern Transcontinental, of 
which the Texas and Pacific was the assignee and successor. 

Unless, therefore, the Texas and Pacific has, under this 
act, a right to build this road, it has no rights under the 
charters of the Southern Pacific and Southern Transcon- 
tinental. 

Kow, let us see what are its provisions. Section 1 pro- 
vides that the Texas and Pacific Railway Company "shall 
construct its road" from Marshall to Jefferson; thence to 
a point in Bowie county, within" six miles of Texarkana ; 
thence through the towns of Clarksville, Paris, Honey- 
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Grove, &c, to Sherman, by July 1, 1874, and thence through 
Pilot Point and Decatur, to the point of junction at Fort 
Worth, by January 1, 1875. 

The latter part of the road, from Sherman to Fort Worth, 
has never been constructed. 

On the other line, it was to build from its then western 
terminus at Longview, in Upshur county, through Dallas 
to Fort Worth, by July 1, 1874, and thence westwardly to 
El Paso, on the Bio Grande, at the rate of one hundred 
miles per annum. 

Section 2 of the act then donated to the company twenty sec- 
tions of land for every mile of its road completed and in good 
running order, provided the different sections should be built 
in the times specified, which are repeated as above. Then 
follows the provision, that should the company fail to com- 
plete either of its said lines within the manner and times 
hereinbefore prescribed, it shall thereafter forfeit all right 
to any donation of land, or reservation of lands, except 
upon the portion thereof completed. 

It will thus be seen that the two sections of the act (the 
first and second) are entirely distinct. The first gives the 
right to construct the road, and fixes the time for its con- 
struction. The second gives a land grant for each section 
of the road, which is spoken of as a distinct line, and con- 
tains provisions for its forfeiture. A failure to complete 
either of the lines, which were to be completed at different 
times, is made a cause of forfeiture of the land grant for the 
other, whether the work on it should be making proper 
progress or not. As to the franchise, nothing was said of 
forfeiture, for that is governed by the common law, which, 
as we shall see, leaves no doubt upon the subject. 

It would be absurd to argue, that because one penalty is 
spoken of in this section of the act for not complying with 
its provisions, therefore all other penalties are excluded for 
violation of the other sections. The forfeiture prescribed is 
peculiar, and additional to that given by the common law. 
It is cumulative, and is clearly inserted for a special pur- 
pose. At the common law, the failure to complete one line 
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might not forfeit the right to build the other or to gain its 
land grant, as the two roads were originally distinct cor- 
porations. This statute merely provides that such a result 
shall follow the omission, leaving the other penalties, as to 
the franchise, to the common law. 

About this, there is no room for argument. 

But this argument, drawn from the words of the statute, 
is of slight importance. As I shall show hereafter, the 
common law settles the question of the forfeiture of the 
franchise, even though the statute gives a forfeiture of the 
land grant as a penalty. This latter forfeiture, unless ex- 
pressed to be exclusive, will be regarded as only cumula- 
tive. 

Now, let us see whether a forfeiture has been incurred. 
In 1874, the Legislature passed a general act, extending 
the time for the construction of railroads one year. 

This allowed until July 1, 1875, for the completion of the 
lower line to Fort Worth, and until January 1, 1876, for 
the upper line. In 1875, another act was passed, still fur- 
ther extending the time one year. This gave until July 1> 
1876, for the completion of the lower line to Fort Worth, 
and until January 1, 1877, for the upper line. The statute 
further provided that the Texas and Pacific should have the 
benefit of its provisions, upon condition that within twelve 
months from the completion of its. southern line to Fort 
Worth (that is, within twelve months from July 1, 1876) it 
should build and equip, from Fort Worth westwardly, forty 
miles of road each year, or eighty miles each two years. 

The first year has expired ; the second year expires two 
months hence. 

I know of no other statutes than these.- I believe that 
there are none. 

If I am correct in the facts, these rights have lapsed from 
failure to finish the upper line to Fort Worth by January 
1, 1877, and will lapse two months hence by failure to com- 
plete eighty miles from Fort Worth towards El Paso. 

Mr. Culberson : What do I understand you to say has 
lapsed ? 
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Mr. Campbell : The franchise — the right to build the road 
from Fort Worth westward. 

The legal propositions applicable to this state of facts are 
very simple. 

The law granted a certain time within which to construct 
the road; if not constructed in that time, the franchise can 
be at once forfeited by the State. 

" Non-compliance with the requirements of an act of 
incorporation of a turnpike company, as to the construction 
of the road, is, per se, a misuser, forfeiting the privileges 
and franchises conferred. " 

" The duties enjoined by an act of incorporation are con- 
ditions attached to a grant of the franchises conferred/' 

People v. Kingston & Middletown Turnpike Co., 23 
Wendell Rep., 193, per Saml. Nelson, Chief Jus- 
tice. 

A road chartered to be built of a certain width, was not 
built of the required width : Held, The charter could be 
forfeited in an action by the people. 

" The principle is not new ; it has always been so held at 
common law as fundamental." (P. 204.) 

" A non-performance of the conditions of the act of incor- 
poration is deemed, per se, a misuser that will forfeit the 
grant even at common law." 

Nelson, p. 205. 

London City v. Vanacre, 1 Lord Raymond, 498. 

32 Mod., 271. 

Cruise Title-Franchise. 

" The non-performance of a particular act required by the 
charter, whether for the benefit of an individual or the State, 
is or may be a cause of forfeiture, although not specially de- 
clared to be such by the charter itself." 

Angell & Ames on Corporations, sec. 776. 

Attorney-General v. Petersburg and Roanoke Rail- 
road Co., 6 Iredell, (N. C.,) 456. 

Terrelt v. Taylor, 9 Cranch, 51. 

Commercial Bank of Natchez v. The State of Miss., 6 
Smedes & Marshall, 600 — very strong case. 
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This was a proceeding brought by the State to forfeit a 
bank's charter for failure to redeem its notes in specie, as 
required by law. No statute made this a cause of forfeit- 
ure, but the charter of the bank provided that it should pay 
12J per cent, interest on all its notes not redeemed in specie 
on demand : Held, by the court, That the penalty of extra 
interest was only cumulative, and that the charter should 
be forfeited. 

"A penalty provided for violation of requirement does 
not prevent forfeiture." 

The People v. Thompson, 21 Wend., 236. 
23 Wend., 538. 

This was a proceeding brought by the State to forfeit a 
franchise of a draw-bridge for failure to comply with the 
conditions of the charter as to keeping it in order. It was 
claimed that the charter could not be forfeited ; that the only 
remedy was an action upon a bond which the charter re- 
quired should be given as security for compliance with its 
conditions : Held, That this remedy was only cumulative, 
and that, as the common-law forfeiture was not taken away 
by the charter, it still remained. 

" A railroad corporation, which has completed its road be- 
tween the termini named in its charter, forfeits its franchise 
by abandoning or ceasing to operate a part of the route." 
The People v. The Albany and Vermont Railroad 
Co., 24 N. Y. Rep., 261. 

The common law has been adopted in Texas. 

The State v. The Southern Pacific Railroad Co., 24 

Texas, 116. 
Scogin v. Perry, 32 Texas, 30. 

The statute of Texas, saving from forfeiture the road al- 
ready completed, is a strong argument in favor of my view, 
if anything more were needed. 

Act of lm—iPascJial's Digest, § 1043.) 

"No rnili'orul company in this Stiite shall forfeit its franchise, rights, 
or privileges arising under its chuitei', or under any general or special 
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law, so far as relates to the actual extent of road completed, by reason 
of a failure to complete twenty-five miles each and every year, or to any 
other extent of road required to be completed within a given time : Pro- 
vided, As much as twenty-five miles of the road shall be completed before 
forfeiture is incurred." 

It seems to me that, in the light of the statute and author- 
ities, there can be no question that the franchise is forfeit- 
able if the road is not completed according to the require- 
ment of the act of 1873. 

The only remaining question is, how the forfeiture can 
be enforced. 

This is provided for by the State Constitution of Texas, 
adopted in 1876. Act 4, sec. 22, which prescribes the du- 
ties of the attorney-general, says : 

" He shall especially inquire into the charter rights of 
all corporations, and from time to time, in the name of the 
State, take such action in the courts as may be proper or 
necessary to prevent any private corporation from exercis- 
ing any power not authorized by law. He shall, whenever 
sufficient cause exists, seek a judicial forfeiture of such 
charters, unless otherwise expressly directed by law." 

In addition to this constitutional provision, it has been 
expressly adjudicated by the Texas courts that the attorney- 
general can, at any time, bring an action for the forfeiture 
of a company's charter if it has failed to comply with the 
conditions of its incorporation. 

The State v. The Southern Pacific R. R. Co., 24 
Texas, 116. 

It is no answer to this to say that no action has yet been 
brought for a forfeiture of the franchise, although the land 
grant has been taken away by judicial proceedings. 

As I have already shown, the whole land grant became 
forfeited upon failure to complete either of the lines to the 
junction at Fort Worth. 

The time for finishing the upper line, from Sherman to 
Fort Worth, expired July 1, 1876 ; and, as I am informed, 
proceedings to forfeit the land grant were taken directly 
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afterwards. But at that time the right to build the road 
westward to El Paso liad not expired. It is questionable 
whether it will expire until July 1. 1878, two months 
hence. 

But on the 2d day of July, 1878, unless eighty miles of 
the road are finished from Fort Worth towards El Paso, it 
will he the duty of the attorney-general to begin proceed- 
ings for the forfeiture of the right of the Texas and Pacific 
Railway Company to build its road as assignee of the South- 
ern Pacific or Southern Transcontinental. 

None of this road, I believe, lias yet been constructed. 
Eighty miles cannot be built in the next two months. That 
the Legislature will give no further time, is shown by the 
experience of the past. In 1876, this company made the 
most strenuous efforts to secure an extension of but a few 
days, so as to save its land grant, but it was refused. 

I understand that Major Turner, in a written argument, 
intended to be submitted to the Committee, takes the position 
that all this is of no importance, for even if the franchises 
of the Southern Pacific and Southern Transcontinental 
should he forfeited to-morrow, a new railroad company 
could be organized the next day under the general railroad 
law of Texas, and that the Texas and Pacific would he in 
as good condition as before. 

Well, gentlemen, I admit the fact that under the gen- 
eral railroad act of Texas, passed in 1876, a new corporation 
could be organized to-morrow to build a railroad from Fort 
Worth to El Paso, but, unfortunately for the Texas and 
Pacific, it could not benefit thereby. 

The 26th section of the act under which said company 
would he organized, expressly forbids a corporation organ- 
ized under its provisions from being incorporated, by private 
or judicial sale, or otherwise, with any railroad company 
organized under the lawsof any other State or of the United 
States. (Laws of Texas, 1876, p. 149.) 

The Texas and Pacific is a corporation created by the 
United States. It is asking for aid from the Uuited States. 

It proposes to give a mortgage on a road which it in- 
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tends to build. It is only permitted by its own charter to 
consolidate with roads chartered prior to 1871, (section 6,) 
and under the law of Texas it could not be incorporated 
with a new company hereafter to be organized. I therefore 
repeat that the organization of a new company could not in 
any event aid the Texas and Pacific, which now applies to 
Congress. 

From this examination of the law, laying aside all dis- 
puted questions of fact, the Committee can see of what 
vital importance to the Texas and Pacific is the franchise of 
the Memphis and El Paso, which it here treats so lightly. 
This company was organized* under a special law in 1856, 
eleven years before the Texas and Pacific. By a decision 
of the Supreme Court of the United States, its charter has 
been pronounced substantially unforfeitable. By the orig- 
inal act of incorporation, a time was fixed for the comple- 
tion of the road, but the court has held that the State of 
Texas, by engaging in war, prevented the completion of 
the road, and this waived the condition subsequent, leaving 
it to be completed within a reasonable time. That time, of 
course, is to be determined by the financial condition of the 
country, and various other circumstances, of litigation, em- 
barrassment of title, &c., which make it exceedingly elastic. 

This, therefore, is an outstanding, valid, substantial 
franchise, and I believe that, upon an examination of the 
question, you must agree with my conclusion, that it is the 
only franchise of any value under which the Texas and 
Pacific could build this road. 

If I am correct, the vital question to be determined, 
therefore, is whether the Texas and Pacific has acquired a 
valid title to this franchise, — and upon this question I beg 
leave to make some further remarks, partly in answer to 
the arguments of my adversaries, and partly founded on 
some information which has come to my knowledge since 
my former argument; and, first, I desire to say a few words 
in reply to Mr. Davenport, who appeared before you as the 
special counsel for Mr. John A. C. Gray, whose character 
he thought I had unjustifiably assailed. 






To my impeachment of the proceedings by which Judge 
Bradley appointed Mr. Gray receiver of the Memphis and 
El Paso Company, this gentlemen presented what he evi- 
dently thought you might regard as a conclusive answer. 
He read section 719 of the Revised Statutes of the United 
States, permitting justices of the Supreme Court, in certain 
cases, to hear some motions out of their proper districts. 

But this gentleman knows as well as you and I do that 
this statute was not passed until December 31, 1873, two 
years and a half after these void proceedings, and that 
prior to that there was no law permitting it. 

The law is not retroactive nor declaratory, nor does it 
purport to be. This would seem to be a sufficient answer 
to the statute. 

But aside from this, if the Revised Statutes had then been 
in existence, or if they had defined the law as it then ex- 
isted, the order could not have been made. 

Mr. Lapham : The Revised Statutes incorporated all prior 
laws, of course? 

Mr. Campbell : Yes, sir ; but, as we all know, they added 
very much to the laws in existence. 

Mr. Lapham: This section was original, then? 

Mr. Campbell: Yea, sir ; as you can see by referring to 
the Revised Statutes. It refers to two acts, one of 1869, 
and the other of 1872, and neither of those acta has any- 
thing of this kind in it. It is entirely a new provision. 

The section permits a justice of the Supreme Court to 
make an order for an injunction (uot for a receiver) in a 
case pending in his district, at such place out of his district 
as the parties may in writing agree upon. 

Here there was uo cause pending. By rule 11, the bill 
must be filed in the clerk's office, and by rule 7 a subpoena 
must issue before a cause is pending. Neither of these re- 
quirements had been complied with. 

Again, the motion for an injunction could only be heard 
out of the district upon consent of the parties in writing. 
I have already shown, in my opening argument, that no con- 
sent was ever given. Fremont was not the president, and 
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if he were, he could have no authority to give such a con- 
sent or to authorize an attorney to give it. The party was 
a corporation, and the president cannot consent away its 
life. 

But this is all out of the case. As I have already stated, 
the provision of the Revised Statutes was not passed until 
December, 1873. Prior to that time, no motion, on consent 
or otherwise, could he made out of the district. 

Rule 55 provided for the issuing of special injunctions. 

They could only he granted on notice to the party , and no 
allowance was made for hearing the motion outside the dis- 
trict. The law specifically provided that service could only 
be made within the district, and in this case no process was 
ever served, for none was ever issued. 

Mr. Davenport made another statement, in regard to the 
relation which Fremont bore to the company. 

Speaking of the New York action of Mrs. Ives against the 
Memphis, El Paso and Pacific Railroad Company, to which 
I adverted in my former argument, reading therefrom an 
affidavit of Mr. Gray, made in 1873, that Fremont was not 
the president of the company, he said that the New York 
courts held that service upon Fremont, who claimed to be 
president, was good service, and gave the court jurisdic- 
tion. 

He is mistaken. * The court held nothing of the kind ; 
but if they had, in an action for money against the corpora- 
tion, it would have been of no importance. 

The facts were these. In 1871, Mrs. Ives's attorney pre- 
pared a summons and complaint in an action for the re- 
covery of some $40,000 against the company, and, at Gray's 
suggestion, sent them to him, for service on the company. 
Gray had them served, and returned them with proof of ser- 
vice on Fremont, the president, and Snethen, the secretary. 

Judgment was taken, for want of an answer. Two years 
afterwards, Gray, being hard pushed by Mrs. Ives's counsel, 
who proposed to investigate his accounts as receiver, &c, 
moved to open the default. This was resisted, on the 
ground that he was estopped by his conduct from now as- 
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serting that Fremont and Snethen were not officers of the 
road. 

Mr. Lapiiam : What was the result of that? 

Mr. Campbell: It was denied. 

Mr. Ltnbe: Did that appear in the report of the case? 

Mr. Campbell : There was no opinion written, but the 
papers show the facts. 

One other criticism Mr. Gray's counsel made regarding 
the statement in my opening argument. 

Rule 24 of the Supreme Court requires that every bill in 
equity shall contain the signature of a counsel as a guar- 
anty of the truth of its statements- I stated that this bill 
was not signed by a counsel, and added that it was not 
even signed by a solicitor. 

Mr. Davenport stated that I was mistaken in this, for the 
bill bore the names of Ballinger, Jack & Mott, a firm of 
lawyers in Texas ; but, unfortunately, it was admitted that 
these names were signed, not by the firm, but by Mr. Court- 
landt Parker, in New Jersey. It is a fact that none of the 
firm of Ballinger, Jack & Mott, residing in Texas, ever read 
or even saw the bill, until weeks after Judge Bradley signed 
the order, and this fact Judge Bradley must have known, 
for it will he shown that he recommended these gentlemen 
to Mr, Parker. What kind of a guaranty of the truth of a 
bill is afforded to a court by the signature of counsel who 
never have seen it, and whose names are written by another 
lawyer, in a distant State, employed by the chief conspirator, 
and who has good reasons for withholding his own signa- 
ture ? 

Now, Mr. Chairman and gentlemen, I believe that this 
disposes of all the statements made by the counsel for Mr. 
Gray, except as to the value of the Texas lands, and the cer- 
tificates to the good character of his clients, furnished by 
Judge Bradley and Judge Rumsey. 

In regard to the value of the Texas lands, I think enough 
has been shown in the letter of the Marquis de Chambruu, 
which I have read to-day. Certificates for thirteen acres of 
land selling for four and five dollars each, gives a fairer 
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criterion of value than the statement that some land, the 
location of which is not shown, has been sold at an, average 
of three and a half dollars an acre. 

It is a well-known fact that in many of the organized 
counties of the State, the best land is selling, for the school 
and other funds, at one dollar and a half an acre, on ten 
years' time, — equal to from fifty to seventy-five cents per 
acre. This fact is stated in the annual report of the Texas 
and Pacific Railway Company for 1877, (page 20,) and it is 
given as a reason why this company has been unable to sell 
its lands already located. 

We heard at the last session quite an eloquent description 
of these lands in Texas, and a criticism of my remark that 
they were located in a wilderness. It seems, however, that 
Major Turner differs from Mr. Davenport, who is one of the 
parties who located the lands and ope of the directors in 
Mr. Gray's land company, as to the situation of these lands. 
Major Turner, it seems, has described the location of Parker 
county, with its 2,500 inhabitants and splendid farms ; but 
Mr. Davenport says that the French lands begin some 18 
or 20 miles west of the Brazos River, and this river is on the 
western border of Parker county. 

I remember only one other important statement of Mr. 
Davenport, and that wees in relation to the certificates of 
good character given to Mr. Gray, his client. One is re- 
ported in 2 Wood's Reports, in what he called the inter- 
vention suit, in this case heard before Judge Bradley ; the 
other was given by Judge Rumsey, of New York, in a 
recent action of Thomas C. Bates against John A. C. 
Gray. 

The records in both of these cases I have now here for 
submission to the Committee, and I am obliged to Mr. Dav- 
enport for calling them to my attention. 

They supply some of the gaps in my former statement of 
the facts of this remarkable case, and throw light upon some 
matters of which I had shrewd suspicions, but no positive 
proof. 

What he calls the intervention suit was this : Some time 
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in 1871, after Gray had made a contract, or pretended con- 
tract, for the sale of the Memphis and El Paso franchise to 
the Southern Transcontinental, some parties claiming to 
hold a few shares of stock, with two men claiming to be di- 
rectors, and a party having a forfeited contract for the con- 
struction of the road, applied to Judge Bradley for leave to 
ntervene in the suit in which Gray had been appointed 
■eceiver. They charged fraud in the appointment, and that 
.he proposed contract of sale was also fraudulent. Unfor- 
■unately, they knew nothing about the facts, and, in addi- 
,ion, had no standing in court. The matter was heard on 
affidavits, and on the answers to some interrogatories ad- 
ministered to Gray, who was then in France, Judge Bradley 
denied the motion, on the ground that their interest in the 
company, on their own statements, was very questionable, 
and that even if they had au interest, as stockholders, they 
had no right to intervene. At the close of his opinion he 
made the remarks about Mr. Gray which Mr. Davenport 
quoted, namely, that the charge of fraud in his appoint- 
ment and in his conduct was not sustained. 

To call this " res adjudicata," is an abuse of language 
by a lawyer who knows better. We were not parties to the 
proceedings, never heard of them till years afterwards, and 
the application was dismissed, not alter an examination of 
the facts, but upon the ground that the parties had no stand- 
ing in court. However, I am glad that the thing occurred, 
for the record affords valuable information. 

The case of Bates against Gray is still more valuable and 
interesting. It seems that after Bates and Gray had car- 
ried out their scheme for the collection of Bates's claim, 
which the company denounced as baseless, they quarreled 
over the division of the spoils. Bates alleged that the 
claim was to be collected on halves, according to the first 
agreement, which was subsequently modified so as to be 
more advantageous to him, and that he had not received 
his fair proportion. Gray denied the contract; but, in order 
to explain some of his checks to Bates, and some of his ad- 
mitted conduct, both in that matter and in the proceedings 
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before Judge Bradley, had to make explanations which are 
of exceeding value. The opinion of Judge Kurasey, claimed 
to be a vindication of Mr. Gray, is of such a character that 
another would be his ruin. 

As I have already said, these records throw much addi- 
tional light on these proceedings, and show this state of 
uncontroverted facts. 

In my opening argument, I traced the organization of 
the Memphis and El Paso Company, the issue of its bonds, 
and the frauds committed in France, by means of which the 
bonds were sold. I showed that Gray knew all about these 
transactions, and that early in 1870, he conceived the de- 
sign of wrecking the railroad and obtaining control of its 
property. To carry out his object, this man, Thomas C. 
Bates, was made a leading instrument. In an action 
which Bates had against the company at Rochester, Gray 
was appointed receiver, and that appointment was made 
the pretext for his appointment by Judge Bradley at New- 
ark.. It seems now, according to the testimony of Bates, 
which Gray does not contradict, that, early in 1870, Gray 
recommended him to a new lawyer, and advised him to 
press his suit with vigor or he would lose his claim ; that, 
under Gray's advice, he attached the company's property in 
his hands, and Gray agreed with Bates's lawyer to see him 
paid ; that Mr. Gray advised the appointment of a receiv- 
er, gave the information on which it was obtained, and 
when a son-in-law of Bates's lawyer was appointed, Gray 
secured his resignation, paid his fee ($500), and obtained 
the appointment in his place, on consent of Bates. Bates 
says that the agreement was that they were to divide the 
claim, but this is denied by Gray. 

This happened about the middle of June, 1870. On the 
6th of July, Gray was appointed receiver by Judge Brad- 
ley, at Newark, but the appointment had been agreed on 
several days before. On the 5th of July, Gray advanced 
Bates $6,000, and took as security an assignment of his 
claim against the company, which the company pronounced 
worthless, and which it would be his duty as receiver to re- 
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'he payment of this money and the assignment of the 
claim were facts found by Judge Eiimsey on the testimony 
of Gray himself. Subsequently, Gray consented to a refer- 
ence of the claim, to fix the amount, as he said. A judgment 
was recovered for about §140,000, and this was made the 
foundation of the foreclosure of the Harrison mortgage, the 
fraudulent character of which I have already discussed. 
Meanwhile, as it now appears, the company in Texas had 
recovered a judgment against Bates in the same matter for 
§300,000. It is upon this Harrison mortgage, foreclosed 
eighteen months after it had heen set aside, and restored 
nunc pro tunc a month after the sale, that the Texas and 
Pacific partly founds its title. 

But ali Mr. Bates's receivership, and the other baseless 
actions that Gray caused to be instituted, were only pre- 
liminary to his grand move in the court of the United 
States. I stated in my opening argument that the par- 
ties feared to bring their action in Texas, knowing that 
they could not secure there the appointment of Mr. Gray 
as receiver, and that therefore they concluded to begin in 
Newark. The record in the intervention suit proves this 
conclusively, as I shall shortly show. I have already de- 
tailed the steps by which an affidavit was obtained from 
Lissignol, one of the French criminals who had helped to 
sell the bonds in France. It seems now, however, that 
even after that the case was not simple. It was deemed 
necessary to secure the consent of some Texas lawyers to 
the use of their names as solicitors and counsel to sign the 
bill. Mr. Courtlandt Parker applied to Judge Bradley, 
and was recommended to the firm of Ballinger, Jack & 
Mott. Still something more waB wanting. It appears that 
it was by no means certain that Judge Bradley would hear 
the case at Newark. Again Mr. Parker applies to him, 
and eeems to have received a favorable answer, for on the 
15th of June, Parker telegraphs to Col. Blanton Duncan, 
at Louisville : 

Newark, June 15, 1870. 

Bradley writes agreeing substantially to entertain juris- 
diction, and I need parties and proof; therefore, by request 
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of Forbes, I send for you. Rochester matter rather helps 
us. Bradley goes home sixteenth. 

COURTLANDT PARKER. 

The difficulty about "parties and proof" seems to have 
given considerable trouble to the counsel for Mr. Gray, as 
on the 20th of June he writes again to Colonel Duncan, 
who had arrived in New York : 

My Dear Sir : I wish you would bring about the con- 
summation devoutly to be wished, of getting me plaintiffs 
and evidence, so that I can finish up. 

I have already detailed the steps by which they secured a 
bogus stockholder, the assent of the innocent trustees, and 
the needed evidence. 

At length, all the preliminaries are arranged. A.bill is 
prepared, charging that the company is insolvent; (Gray, 
in the Bates suit, swears that it was not, for it had plenty 
of money to pay its debts ;) it recites the frauds in France, 
charges that Fremont and the other officers have stolen the 
money of the concern, and refuse to appropriate it to the 
building of the road. 

On the 6th of July, the bill is presented to Judge Brad- 
ley, at Newark. Accompanying it, are two letters, — for 
copies of which I am indebted to the record in the inter- 
vention suit, — one from Major Daniel, who was with Fre- 
mont in France, and alleged to be the chief sharer in the 
spoils ; the other, from Fremont himself. Both were ad- 
dressed to Mr. Gilbert, who had been appointed by the 
company merely to act as counsel in New York. 

These letters, written by Gray, and copied by the men 
whose names they bear, are as follows : 

450 Henry street, June 24, 1870. 
Edward Gilbert, Esq., 

Counsel for the ilf., El P. and P. E. R. Co.: 

Dear Sir : I have information that parties hostile to our 
company are now moving for the appointment of a receiver, 
both in Texas and Europe. In the present complicated 
state of affairs of the road, and in view of the fact that our 
friends cannot be got together in time for consultation, as 



bo time is to lie lost, I take the responsibility of requesting 
you to act with promptness, to the end that a receiver may 
be appointed who will protect the interests of the company 
as well as those of the creditors. 

I am, very truly yours, &c, 

J. M. Daniel, 
Director and Chief Engineer J/"., El P. and P. E. E. Vo. 

Tarrytown, 4th July, 1870. 
Edward Gilbert, Esq., 

GO Broadway, New York: 
Dear Sir: In view of the temporary embarrassments of 
the direction of the M., El P. and P. R. R, Co., and the fact 
that the Messrs. Swenaon and Forbes, trustees named in the 
land mortgage, have, in connection with others, commenced, 
or are about to commence, suit in the United States Circuit 
Court foT the District of Texas, with the view to the ap- 
pointment of a receiver by Judge Bradley, I write to re- 
quest you, as the attorney of .said company, to appear in any 
such suit, accepting service therein, and waiving all objec- 
tions as to the hearing the case out of the said district ; and, 
in view further of the fact that Mr. John A. C. Gray has 
already been appointed, by the Supreme Court of the State 
of New York, receiver for that jurisdiction, it seems to me 
most proper that he should be nominated by you to Judge 
Bradley, as receiver in his court ; and I have to request that 
you press this appointment, to avoid conflict and litigation 
which might otherwise follow. 
Tours respectfully, 

J. C. Fremont, President. 

Here are two men charged with crime. A receiver of 
a company is to be appointed, whose first duty it will 
be to proceed against them for the recovery of the money 
which, according to the allegations of the bill, they have 
misappropriated. Into his hands will come the evidence 
with which it will be his duty to prosecute the criminals, 
if the allegations of the bill are true. These men recom- 
mend to the court the gentlemen to whom this delicate 
mission shall be intrusted, and the court appoints their 
nominee. I think, gentlemen, that yon will search far for a 
parallel to such a proceeding. I think it is the first case in 
the history of jurisprudence where the criminal has been 
allowed to select his prosecutor. 
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In the light of these facts, is there anything wonderful in 
the future history of this company ? General Fremont has 
now, I am informed, a certificate from Mr. Gray that all his 
transactions with the company were above suspicion. The 
other officers have full releases, and Mr. Davenport has 
read to you the certificate of Mr. Gray's good character, con- 
tained in the opinion of Judge Bradley. 

Of the legal reasons why all these proceedings were void, 
I need say nothing more. These I gave in my former ar- 
gument, and none of my positions have been attacked. 

One word, however, I should like to say here in answer 
to a statement of Major Turner. I claimed before, and I 
claim now, that the title of the Texas and Pacific should be 
investigated, even if it had an undoubted right to build a 
road from Fort Worth to El Paso, regardless of the fran- 
chise of the Memphis and El Paso. I claimed that, if its 
title were bad to a large portion of its completed line, it 
was not a fit object for national assistance. Major Turner 
has asserted that no portion of its completed line was built 
under the Memphis and El Paso charter, and in proof of 
his assertion states the fact that the road was built in 1873, 
and the deed from Gray and Fancher was not delivered till 
a year or two afterwards. In explanation of this, I should 
like to read a brief extract from a report made by Mr. Gray 
to Judge Bradley, in April 1876 (fol. 33) : 

" In accordance with the provisions of said deed and con- 
tract of June 12, 1873, your petitioner and Hon. E. L. Fan- 
cher delivered to the Texas and Pacific Company temporary 
possession of the railway and property described in said deed, 
in order that said company might fulfill its covenant to con- 
struct a railroad along the Memphis and El Paso line of 
road in such manner as to acquire from the State of Texas 
certificates for lands to be located within the Memphis and 
El Paso land reservation, to the extent required by said 
deed, for the benefit of the land-grant bondholders. Said 
company duly constructed a portion of said railroad upon 
said road-bed, and became entitled to receive from the State 
of Texas certificates for land to a large amount in consider- 
ation of said construction." 






opponents have not claimed that tfte.T-exa 
is a bona-fide purchaser without notice. -"So, strictly, I 
need not say anything upon that subject ; aiid-yst, perhaps, 
it would be prudent to anticipate this possible' argument. 
Of course, if the proceedings by which it acquired title are 
absolutely void, no good faith or innocence would'cure" <he 
defect. ■'■"-".-•- 

But the Texas and Pacific Company is not a bona-fide 
purchaser. I showed in my opening argument that the 
original charter was obtained from Congress upon the theory ' 
that this company was to preserve the rights of the French 
bondholders and retrieve the lost credit of American secur- 
ities in France. This I showed from the records of Con- 
gress. My opponents answer by an old speech of Major 
Bond. Later on, when Gray had been appointed receiver 
of the Memphis and El Paso Railroad, the first president of 
the Texas and Pacific agreed, bb Fremont has sworn, to 
give him $500,000 of the company's bonds. The student 
of the subject can judge whether this was not the pur- 
chase-price of Fremont's influence in the transfer of the 
property of his road to the new incorporation. 

In 1872, Thomas A. Scott became the president of the 
Texas and Pacific. Then began a new series of negotia- 
tions with Gray, Fremont being entirely ignored. From 
that time on, Mr. Scott, as president of this company, has 
been fully informed of all the defects in Mr. Gray's appoint- 
ment, and this company, in purchasing from the receiver, 
has taken the title with full knowledge of its utter inva- 
lidity. This I can prove by overwhelming testimony. And 
now, gentlemen, a few words, and I have done. 

It has been suggested here that my opposition to the 
Texas and Pacific is adverse to the real interest of my cli- 
ents ; and the question has been tersely put by one of the 
members of the Committee, whether my clients would not 
be benefited by an act to enrich their debtors, My answer 
to that is twofold. First, a creditor is not benefited by 
the enriching of his debtor, if the debtor becomes so wealthy 
as to be substantially above the law. The history of some 
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of onr gigantia-coqtorations, in their litigations with the 
United State* itself, is the best commentary upon this posi- 
tion. .*'!•/'•' 

But, sgcbqHly, the question is not applicable to this case. 

It is'qot claimed that the Texas and Pacific is our debtor ; 

so^thfit Jts financial strength or weakness does not affect us, 

ffso^pi so far as increased wealth gives it the sinews of war. 

.. *W e claim that it holds our property. It certainly is not to 

,\ Vifur advantage to have this property mortgaged to its full 

, \ "V" value, and the money paid to our oppouent to contest our 

claim. 

Actions are constantly brought in courts of equity to pre- 
vent the imposition of just such clouds on titles. The Cora* 
gress of the United States is the highest court of equity 
known to our law. We ask that it may examine into our 
case, and not turn us over to the United States courts in 
Texas, of whose modes of procedure we have had some expe- 
rience. 

Major Turner : Will you allow me to ask you a question ? 
Why is it, if you have all these rights, that you have not 
proceeded before in the courts ? 

Mr. Campbell : Many of the facts upon which the whole 
thing is based, we have not known until recently. 

Major Turner : Have you not seen the New York Sun of 
1875, and are not all those facts stated in that paper ? 

Mr. Campbell : No, sir ; they are not. 

Major Turner : Are there any material facts that you 
have stated, which are not stated in that paper? 

Mr. Campbell : Yes, sir ; there are. 

Major Turner : What are they ? 

Mr. Campbell: That I would rather discuss with you 
later, when I have time to go over them. My time is lim- 
ited, and I do not care to take up the remaining time in 
answering that question, when I have more important ques- 
tions to present. When I get through, I shall be happy to 
answer you. I would say now, however, in further answer 
to Major Turner's question, that ever since we learned any 
of these facts, Mr. Gray and Mr. Scott have been promising to 






do us justice, without litigation. These promises have been 
constantly repeated, the last being shown in the letter of 

tthe Marquis de Chanibrun. This alone was enough to 
prevent legal proceedings. 
It is no answer to our request for an investigation, to be 
told by the Committee that the Texas and Pacific bill can- 
not pass the House, and that, therefore, such an investiga- 
tion is unuecessary. A Committee of this House has already 
reported a bill upon the subject, and no one has a right to 
say that ifc will not pass. Year after year the company ap- 
plies for national bounty, and the time has come to see what 
kind of a title it possesses to this property. My clients, a 
large body of citizens of a friendly State, — a State which, in 
the darkest hour of our revolution, furnished the aid which 
gave us independence,— conie to this tribunal, complaining 
that, by abuse of the judicial process of our highest court, 
they have beeu grossly wrouged. They ask you to see whether 
this is true. You have powers which no court can wit-Id. 
You can send anywhere in the Republic for witnesses, 
books, and papers. From your questions no witness can 
be shielded. They believe that your investigation will show 
up their title in such a light that no other proceedings will 
be necessary for its establishment. But whether this results 
r not, they will have at least the poor satisfaction of re- 
ing to the world the process by which they have beeu 
■onged. 

Shall the Congress of the United States, which, through 
its committees, spends weeks in inquiring whether a door- 
keeper, or some consul in a distant port, has done his duty, 
refuse to inquire whether the great wrong has been perpe- 
trated of which we lay the proofs before you? I do not 
believe that to this question your Committee or the House 
of Representatives will answer, No I 

My opponents desire to shield themselves under the nar- 
row limitations imposed by the resolution which has been 
referred to your Committee. If I am right in my construc- 
tion of the law applicable to the charter of the Southern 
'acific and Southern Transcontinental railroad companies, 
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then, even under the present resolution, an investigation 
should be had. But if I am wrong, still it should not be 
denied. This resolution is merely preliminary. The House 
gathered from the minority report of the Pacific Kailroad 
Committee that there was some question about the title of 
the Texas and Pacific, and referred it to you to decide 
whether grounds existed for an investigation. The resolu- 
tion as drawn was rather narrow, but the object is apparent. 
It is to discover whether the Texas and Pacific has a valid 
title, and whether the United States will be safe in guaran- 
teeing its bonds. It comes before Congress alleging that it 
owns four hundred miles of completed road, and further 
owns the right to construct a road through the State of 
Texas. If either of these assertions are untrue, the aid de- 
sired should not be granted. 

We claim that neither of these assertions is true ; that 
it does not own a large portion of the completed line, and that 
the only charter now existing for the construction of a road 
from Fort Worth to El Paso is that of the Memphis and El 
Paso ; that if other charters seem to be outstanding, they 
can certainly be forfeited in two months' time. 

We claim that the Texas and Pacific is not the owner of 
the franchise of the Memphis and El Paso ; that the judi- 
cial proceedings by which it asserts title were absolutely 
void; and, in conclusion, we claim that upon no technical 
ground, if one exists, should this investigation be denied. 
That the frauds of which we lay the proofs before your 
body are of so gigantic a character, the judicial proceed- 
ings on which they are founded of such a nature, that the 
national honor cannot allow them to pass unnoticed, but 
demands that they should be investigated. 

I have here, gentlemen, the records of the Circuit Court 
of the United States in these proceedings. I have the rec- 
ords of the foreclosure actions. I have the record of the 
suit of Bates v. Gray. I have the record of what is called 
the intervention suit. They seem voluminous, and yet the 
matters, with the assistance of the suggestions I have made 
in my argument, are very simple, and any member of the 
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Committee can turn to them in a very few moments. I can 
bring as witnesses in this matter the trustees under these 
mortgages, to show that the mortgages were foreclosed 
without their knowledge and against their will, and that 
they pronounced the foreclosures void. I can produce the 
former officers of the railroad company, to show that none 
of them, except Fremont and this man Daniel, who recom- 
mended Gray as receiver, ever knew anything at all of 
these proceedings. They will show that this man Gilbert 
had no authority to act for this road outside of the State of 
New York, and that made the proceedings absolutely void. 
The rest of the facts on which I base my argument will be 
found in these records, and in documentary evidence which 
I can lay before your Committee. 

Gov. Brown : I do not know what limit there is to be to 
the discussion. I supposed Mr. Campbell was simply going 
to reply to the points raised by us. But he has brought in 
many additional facts, which seem to me entirely irrelevant, 
and, in order to place myself right, I should like to have an 
opportunity of replying to them, though I do not wish to 
prolong the discussion. I should like to make one short 
statement, however, and it is 'this : So far as these bonds 
are concerned, we have in actual possession $4,215,600 of 
the bonds ; and we have under a contract for delivery, in 
which all the title of the parties is transferred, $716,000 
more, and there are $38,300 more in the hands of Duncan, 
Sherman & Co., under the contract, which are simply 
awaiting an exchange. Those are the facts, and the papers 
will show it, and the receipts of these parties, so that the 
Marquis de Chambrun is mistaken. 

Mr. Campbell : The Marquis de Chambrun says that, if 
the Committee will send to New York, he will show the 
bonds of which he has spoken, in the possession of Riggs 
& Co.; and that is better than any assertion of these gen- 
tlemen. 

Mr. Conger: How large an amount is that? 

Mr. Campbell: Over $775,000. 
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Gov. Brown: We have the assignment of the Marquis 
de Chambrtin for $715,000, over his own signature. 

Mr. Campbell : Can I see that ? 

Major Bond : No, sir ; not now. At a proper time you 
can. 

Gov. Brown : I will submit it to the Committee with my 
argument. 

The Chairman : Either party may present such additional 
facts and arguments, in a printed form, as they may think 
proper ; but the weight which the Committee will give to a 
document which the counsel refuses to show to the other 
side, is a different question. 
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